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WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
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Status 
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Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
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A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 7/30/08 
has been entered. 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-3, 7-26 and 28 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Williams (5,429,582) in view of Shaw et al (6,91 8,869). 
Williams discloses a brachytherapy device for treating tissue surrounding a resected 
cavity having a catheter body member having proximal and distal portions and an 
expandable member that defines a spatial volume. The volume is configured to receive 
a radiation source that would inherently provide a three-dimensional isodose profile that 
is substantially similar in shape to the expandable surface member. The embodiment 
as shown in Figure 7 further includes a treatment agent that is delivered to adjacent 
tissue when the device is positioned within the tissue cavity. Williams uses a catheter 
and porous balloon to deliver a treatment agent to the body. Williams discloses the 
claimed device and method except for the treatment agent being releasably mated with 
the expandable surface member. Shaw et al discloses a device for delivering both 



Application/Control Number: 10/714,586 Page 3 

Art Unit: 3735 

radiation therapy and biologically active materials or "treatment agents" and teaches 
(column 6, lines 6-42) that a biologically active material can be incorporated into the 
ends of the stent by various devices known to those skilled in the art such as coating 
the active material such that the agent is releasably mated to the device. Shaw et al 
also teaches that the active material could be delivered through a separate catheter and 
balloon. Therefore a modification of Willliams such that the treatment agent is delivered 
by releasably mating the agent to the device instead of using a catheter and balloon 
would have been obvious in view of the teachings of Shaw et al which teaches that both 
ways are well known to releasably deliver a treatment agent to the desired area within 
the body and such a modification would be the mere substitution of one well known way 
to deliver a treatment agent for another. 

Claims 27 and 31-33 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Williams and Shaw et al as applied to claims above, and further in view of Tarn et 
al (6,458,069). 

While embodiments of Williams are directed to cavities created by removing brain 
tumors, Williams also states that tumors in other sites is also included (column 1, line 
64- column 2, line 2); also Tarn et al teaches that the device while shown being used in 
a body lumen is well known to use any other location accessible by catheter which may 
benefit from radiation delivery including surgically created pathways, esophagus, 
urethra, ureters, etc. Therefore in view of the teachings to use the device as claimed in 
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claims 27, 31-33 would have been obvious to one skilled in the art since these are well 
known places within the body to use radiation sources for therapy. 

Claim 30 is objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the 
base claim and any intervening claims. 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Kaplan and Mavity et al are cited to further show that it is well 
known in the art to use a treatment agent that is releasably mated to different devices 
used within the body. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to John P. Lacyk whose telephone number is (571)272- 
4728. The examiner can normally be reached on 8-4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Chuck Marmor, II can be reached on 571-272-4730. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



J. P. Lacyk 



/John P Lacyk/ 
Primary Examiner, Art Unit 3735 



